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industry and 3 more fiaxible regulstory euviromment, fhat ‘Ameritech will ultimately
obtzin relisf from its ioteel ATA restrictions. 1f not under the Costomees First Plap,

. then Ameritech snay obtaid selief under same ofer forms or plan. X MichiganBellisin

& position © offer ILATA toll service, bt the IXCs cannct offer ioal ATA dialing
parity, the level playing fleid will cease to exist,

‘The Conmission is also sware of more recent developments that mey accelecate
and intensify the dsbate sbout eliminating the imterL ATA pestrictions Pot
November 23, 1993, Congressman Johz D. Dingell imtroduced in h
Hmdkmmw:bﬂhwmmmwwm
:ﬁdﬁomnm“ﬂmammlwm,m
allowing them imo the futexI ATA to)] market. Additiomlly, in s Decennber 7, 1993
news reloase, Ameritech announced that it had sequested the United States Department
of Justice 0 approve waivens of the sl ATA restriction so dat It can offer long
distance sexrvice under 2 trial of its Customers First Plan in Illincis, begitming i exsly
1995. That press releass also indicates that othet states conld be added to the trial over
time. It has also recently been reported in the media that MCI plans to build local fiber
optic networks in the natlon’s 20 largest cities for the purpose of entezing ths local
exchange markest. These developments at the natianal level refiect & mapidly changing
On the intrastate lovel, Act 179 eavisions a telecoimmmnicstions market place
that minimizes or eliminates barciers ® entry. (MCL 484,2103.) Whils this case deals
only with emtry into the intralLATA toll market, the Commission slso eovisions, and Act
175 peryoin, entry fnw the local exchange markst, sither drven by market forces of as
proposed in Ameritech's Customers First Plan. Thus, the Comminsion i of the visw
thas the standard for permitting entry fmto either the intral ATA toll mericec or the local
exchange market may have & be copsistently applied in both areas. Far te
Comumission to refuse to permit Intral,ATA dialing parity, or to pemmpit intral ATA
dialing parity costingent upon action by aaother agency or court, conld resul in the
Commission having 1 place similar restrictions on antry into the Jocal axchange merket,
‘The Coaumission belisves that such aetificial constraints wonld stifie the competition that
Act 179 snvisions and permits. With this in mind, the Commission mmst contime o
balance the competing interests in making the transition o a fully conpetitive intrastate

5.
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Commission ke the necessery steps 1 kuplemegt intal ATA disitog paity, 0 st the
puﬁdpmmaudmnmmawmﬂdd.

Accondingly, the Commission finds fht freral ATA dialing pachty Is zocwssry
for effective competiion sad, tharefixs, it s in the public tomrest.

The PSC majoriiy weus 68 © opine thar while Sumediaw implemestation will not be required,
implernsatation shonld not be deixyed deyond Jannary i, Mmubu.wmnm
M“WWTAW’“WMNWW“M .

. Purther, the Copmmission finds thet iutral ATA dialivg parity should be
fmplemeated whem Michigmn Bell and GTE smre mthorized and ready to provide
interl ATA tof) service, bt 80 latar than Samusey 1, 1996. The Commission is of the
view the this decision strikes a sppropfrisse baimce betwesn MCT's and AT&T'S
position that imtal.ATA dialing parity should de immedistaly fplemented, and
Michigmn Bail's, GTE s, and MECA'S positico that the Commission thould contipus ©
defer tmplementation to 3 later due. Y, &3 appears likely, inteel ATA relicf is obtained
in the pesr future, the besefis of compedtion can also be infroduced into several
markers in the eer fatare. Howeves, if federal policy-tmakers contimwe o impose

restrictions against perticipation in one market on the Bell and GTE opersting
’ ®© competitive entry into all other markets em no
longer be jusified. Given the clser competitive msndates of Ax 179 and increasing

9 The Castomess Firsz Plan applied only t Michigan Bell 22 the other regional Bell -
operating cormpanies. . X GTE is t provide imerl ATA wil secvice, it sug take the
necessxry steps 0 obtain relief from that restriction.

Accordingly, the PSC ordered implementation of intral ATA dialing parity in Michigan *when Michigen

Bell Telephone Commpany and GTE Noetk incorporated are mathorizsd and able t provide iseeLATA

tolt sesvice, buz oo later than Jamuary 1, 1996.° The PSC also established & task force 1 work out the
various issues inveived i implementing the PSC’s decixion. -

One commistioner ditsented to the majority’s imposition of 4 Junnary 1, 1996 deadline for
MWTAWM,MM&MW«MM':W;

Michigmn Bell and GTE petitionsd for rehesring and recozsiderstion of the PSC's February 24,
1954 order, Dzt their petitions were denied by the PSC in an opinion spd order issued July 19, 199¢.
The PSC mafority responded to the objections © £3 Jamary 1, 1996 taplementation desdline and its
overall falluse to make implementation conditionsal upen the granting of intexl ATA rellef by explaining

thaz chanpes in the elecommunications environment have prompted G PSC to locssn the oonnection -

between inUralATA dialing parity ad imtecLATA relief, and that the public isterest in effective
competition renders eontizustion of the current dialing arrangements adverse to the public interest:
The Pebruacy 23, 1993 order deforrnd implementation of dialing pacity and
noted that Michigan Bell sad GTE may de at a significant dissdvantage because they are
preciuded from participating in the interL ATA market, but the Commission did not

4
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escablish an "iropcisd link' betwean intralLATA disling parity aad lmerLATA relief.
Rather, the Commistion made 3 0oanectiop betwses intral ATA dialing parity and
ineecl ATA reliof at that time foe public policy reasons. However, the facts upon which
those reasoas wers based have changed. _

Tn the Rebrumry 24, 1994 order, the Commission nowed that Ameritech's
Customers First Plan sigvificandy elters the aature of competition and, comequently,
sigoals the need for changs. The Comzission was parsuaded that it is probable, given

mnmeWMMEWMbhlpﬁﬁn?mmmTA
coll servics, but the IXCs canmot offer intral ATA d!alhcmy."d:m‘of
ition will change significersly. Those ‘cossiderstions, as & recant
aumm.mhwmuanpmmmyA
disling parity. As s waner of sound public policy, the Commission sltered I3 finding
regarding the implemenestion of intral ATA dialing parity %0 refioet msjor dovelopments
in the telococurunications savironment. - L ‘
Therefors, coutrary to 'Michigen Bell's snd GTE's conteation, whether
Amecitech obtaing fnterl ATA relief by Jasuary 1, 1996 was not the controliing factor i
determining thae ineral ATA dialing parity should be implemented. The Commission
specifically staed thee if federal policy-makers continue to impose restrictions ageinst
participation i ooe markst on the Bell and GTE operating companies, continuing to
postpone conpetitive suitry imo all other marknts oan 20 longer be justified. Therefore,
the Commission decided to establish & specific implementstion date based on the policy
of Az 179 favoring competition. In doing so, the Commission concinded that
intraLATA dialing parity is necessary for effective competition and, consequentdy, & is
in the public imterest. Implicit in that finding is the comclusion that the current manner
in which intralLATA toll service is provided does not promote effective competitios 2ad,
therefore, it is advecss (o the public interest to mxintain the stams quo.

The PSC majority also rejectsd arguments that requiring ioplementation of inral. ATA dialing
parity in Michigan prior o federal intecL ATA relief will have catastrophic economic eonsequences for
GTE and Michigan Bell: - .

The Commission is Dot persusded ther {mplementation of intralATA dlaling
pasity will result in eatastrophic consequences o Michigan Ball ead GTE. Although the
Commission recognized, in the February 23, 1993 order, that Michigen Bel! and GTE
may expsticace 8 significant loss in toll revemo if ipral ATA disling perity is
implemented, the Conmission does 80t believe that either company will lose 100% of
its toll business, that e Introduction of new services will come to s desd end, or that
the szate’s telecommunications infrastructure will fall spart. The evidence demonstrated
that thoge ciaits were based oz worst case sceasrios. In fact, GTE's witness, Jeffrey
C. Kissell, acknowiedged thar it is unressonable 10 assyre that, in 2 sompatitive markez,
Michigan Bell and GTE will lose 100% of their WATS snd 800 service if tntral ATA
di.d:gguﬁtyh.w (@ Tr. 923.) Furthermore, the Commission potes that
Michigan Bell, in particular, hes previcusly made exaggermed claims regarding the
potential loss of duginess. The Staff's withess, Willigm Celio, confirmed the fact that
for years, Michigan Bell bas bean predicting dire consequences if the Commission takes
a particalar action. However, the vecy opposits has occurred. Mr. Celio stated:

.
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Section 205(2) expressly anthorizes the PSC to require changes in ggﬂuﬂ
strvices grs provided based upon a determination that the quality, genaral gvallahility, or coaditions tr
a seguiated sexvice sre adverss t nuuuzsﬁaur Flese, appellants do pot dexy that intral ATA toll
sexvice and the secess necessgry 0 provide such toll sesvice sre smlecommupications services reguisted
under #§ 310312 of the act. Although dialing pattesns or arraagements arc not specifically identified as
E&?gﬁggggnmmgpgav&ﬁogﬁg
scrangements are ot lesst “conditions for® such regulated services, if nxguﬁoaﬁo;i
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Michigan Ball’s reliance .8»9%&.8.95__8&.9%9:&.‘3.}-.:53.
ﬂoh&u&ﬂuluﬂuﬂﬂg!fg%%!a&wﬁ § 40L(2)
gsﬁ?ﬁu?ﬁ%ﬁﬂrgaggggi
for in tho act. n Re Prosadwo nd F . .

s \ FOfIat IO Tere A BTRXT) ROLT Y Cgan
’ Telscommusiestions Agt, 210 Mich App 533, 536, 542; 534 NW2d 154 (1995). As we bave already

nnnnn

i.§4>&§§gf§l-§§%§_ggg
specifically provided for in the scx. L _ :

The mere fact that + 1 intral ATA éialing parity is specifically mentioned 8 § 202(1)(x) does aot
pecessazily imply that intral ATA disling perity is not within the scops of the PSC’s suthority under §
205(2) as well. fnu..»&m<§§§§5.§§z§§
(1994) (statute specifically providing for PSC spproval llﬂ%?oﬂﬂua_.g-_
gﬁ&nggaﬁpgaggugguaagriu
. Whh regurd © Act 179 in particulsr, this Court has already recognized tha: & stanuory provision
requiring the PSC o investigate the impact of ¢ certain kind of regulstory action b nct necessarily
inconsistent with the PSC siready having discretion to take such sctiom by virtue of #s regulatory
suthority grazted elsewhece in the act. In re PSC Dewermisation, No. 1, 204 Mich App 344; 346-348;
S14 NW2S 535 (1994). Morsover, the fact that the House of Representatives initially sdopted both the
Power/Bandstra amendment mandating implementation of intral ATA dialing parity sod the aendment

Appelisnts also argue that even if PSC's anthority under § 205(2) includes the authority
implement intral ATA dialing pasity, the PSC £ailed to follow the proper procedures for doing %0 in
case. Specifically, sppellants object that the PSC never made a specific findin
inralATA dialing grrangomenss are adverse to the public interest, but &
implemnenting -+ | dialing perity would de in the public interest. We reject this axgament.

thae
We find appellsnts’ objection to be concexnad more with the form than the substance of the
PSC’3 decizion. While it is acgaably troe that the PSC could find that one dialing arrangement is in the
public's interest without pecessarily concluding that another 15 adverse to the public igterest, Bis is
obviously not the substance of the finding made by the PSC in this case. As appellees note, the PSC pot
caly found that implementstion of +1 dlaling parity is in the public interest, but also tha i was
“decessary” t serve the public's interest in the type of effective competition eavisioned by Act 179,
Moreover, ths PSC specifically clarifisd i its July 19, 1994 opinion and order denying rebearing that
the Intended substance of its finding was that continuation of the curren dialing srrangements, i.e., "the
Status quo.” would in fact be advesse to the public interest. We do not beliove that it is necsssary to
remand the case t0 the PSC for further findings of fact in this regard.

- We site find no mexit to GTE's objections that it was improper for the PSC to exercise it
authority under § 205(2) in this case because the stamte was not properly pled o MCT's complaint,

517 237342
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becsnss MCT's complaizt was nitimately dismissed or becanse & “quasi-jodicial” corzplsint case i 5ot
hmﬁ&hhw«'@lﬂm’h@ﬂﬂﬁkmmﬂh!
205(2). We are satisfied from our review of MCDs complaint that the fssus of whether the gurreat
WTAmmmmMmmwﬂkmmmotlm.w
propecty ralsed, periculady in €128 end 63 of the complaint, and whils the PSC ultimately dismisted
ua'cmmammmammsm)m We find nothing
wmummmmmswmh&(mu s complaint cese-
uonm(l)mmnmPSCaMQYWH_dem :
Moreaver, & is 5ot impeemissible for the PSC 1o establish droed rules and policies i the context of & -
comastad case proceeding. See Midlapd Cogeperation, guprs &t 310.

v

We rejex Michigan Bell's argumene gt the "advene to the public interess® ritedon of §
205(2), a3 fmezpeetad by the PSC, is 50 vagus end standardless as % constiude sn unconstitntiensi
delegution of logislgtive power, or the: the criterion has been axbitzarily spplisd by the PSC-In tiis case.
Ordinarily, § four-factor test s used © desermine whether adequate standards have daca adoptad for the
delegation of stumtory powsr. Fimst, the act in question pmst be read ss & whols, and the provision in
question mmst bo construed with reforenae to the entise act. Next, the staadard should be as reasonadly
precise as the gubject matter requires or permizs. Thizd, if posaible, the statnte pmst bo constrmed 23

. being valid, conferring administeative, mwi,uﬁm,mm,mmy Last,

v Publlc Service Cazyg, 161

e stamts must sasiefy dus process requiremenss. E.g.,
Mich App 506, 510; 411 NW2d 469 (1987), Iv den 429 Mich 879 (1987).

Here, e PSC’s intecpretation of the “public interest® standaed of § 205Q2) seatns consisters
with a reasonable intarprecarion of Act 179 as a whole, inssmuch a5 the PSC  construed the “public
imtecest® standard sccording to the oversll goal of Act 179 w© promote effective competition in
wiecommnnication services. In this regard, the PSC bas properly read the stamte in context with the
ramsinder of the act to give content to the *public interest® standard. In finding thar implementstion of
meral ATA digling perity is in the public’s interest, the PSC did act spply & wholly arbitrery notion of
the "public interost,” bus relied upon it determination of what action would bex serve the public’s
ingerest in 3 competitive telecommunications market. While sppelleats tmay disagres with the PSC’s
den=rmination that implemnenting intral ATA dialing parity helps to foster & competizive marketplace, the
facs thae appelants are able to masshal facts and arguments © support their position iz this regard serves
®© indicate tha the publie’s inerest in compexition is something which can be objectively determined,
ragher than & wholly smorphous sod statderdiess concept. '

. Tuxping to the second fiactor of the test, appellsss correctly note that broad statutory standards
based upon public interest, convenience, or nocessity are frequently used in the area of public utiities
regulstion. This is due ¢ the wide range of discretian ordinarfly accorded w administrative regulators
in the public etilities contexz. See, ¢.£., 1o 19 Provider Class Plafy, 203 Mich App 707, 729; 514 NWad
471 (1954). Tn diis rogard, requiraments of “just end reasonable* rases, or coaditiops in the "public
interest” are as reasonably precive ¢ the subject mattes pesmits. See Attoroey General, goprs at 510
S11. ‘Where, as here, such stndards are sppiied in sccordsnce with the requirements and purposes of
the legislaion fn which they sppear, such standards are not unconstitaticnal because of vaguenses or
delegation of legislative power. [d; Natlonal Brogdcasting Cogrpany v United Srareg, 319 US 190; 67 8
C1997; STLEQ 1344 (1543). ' .

. wa&wﬁmd&emmmcmnwwwwu ublic
W'm@m@um_oﬂythemoﬁswmummbﬁ:ah
accordance with s ovecall requiremants and purposes, rather than a3 wholessle grant of legilstive o

~10-
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1 disling
. w.muwwmwamummf

mmmmw'mmswpeofmmuw Bell suggeste. hdnd.mg. “c_nr.h
mﬁm@dwwhl%hbwqd%;dﬂyum»hwb imerest”
stzndard. . :

Lﬁr&fuﬁdﬂnﬂmdﬁom,mmmdemwuwy
MMhnmdlwmmmmanwh\nh -
Mmhaghghﬂdinmhuwhhﬁuequ@oﬂ%. Attorney Geoery], suprs.

. We are unpecsusded by Michiges Beil's aryument thet the PSC's My 21, 1993 remand order
mn@zmdﬁmmmwmwyummma
&wModyiandhudeTAMM‘ifdm the inweLATA rollef
requested by Michigan Bell's pacent compasty is granted by federal suhorities.

As noted by the PSC ia its July 19, 1994 order denying rehsaring, the PSC did plainly indicxs
in fo May 21, 1993 remand order and subsequent notics of hearing that the purpase of allowing further
deveioproent of the recard wes 10 allow the PSC 1 "reevalusts® its proviow determinations. While the
PSC refined to reinstate MCT's complaint, it plainly indicated that its previcos determination that
implementation of lntralATA dialing parity pursuant to § 205(2) of the act sbould be deforred umil 2
lster time, due In part 10 the interlATA restrictions imposed upon Michigan Bell and GTE by federal
sutborities, wamofmamwmuPSCMdM'm'mw
development of the record. In this regard, the PSC's refierence w0 itgplementation of intral ATA dialing
parity “if and when" fodersl intexLATA relief it granmed appesrs 90 be more of an indication of the
issues 1o be reeveiusted rather than & self-imposed restriction on the PSC's suthority w fully recoasider
the matter. We find this to be especially clear when ons considers the fact that the PSC indicated in both
its May 21, 1993 remand order end schsequant notice of hearing that it may establish an overall policy
affecting both GTE and Michigan Bell, despite the fact that caly Michigan Bell was w receive
interl ATA relief pursuam to the Ameritech proposal o be considered on remand:

~ An apaiysis of this information is appropriate so thet the Commission may
reevalusts its determinatious besed on 2 foll end complete record.  Floally, although
GTE will not be effected by Ameritach's petition, the Coramission agrees with the Staff
m&mwwmumnauumﬂwmu-wdmmtym

Obvicusly, if e PSC was cotskdering sstablisbing & policy for bnplementing intralL ATA diallag parity
::lglszouldbelpplbblen:ll,tmﬂnofwmgmhdwyWWTAW,

was Bt ooRsidering fmplemsating intral ATA dialing party io conjunction with federal
toerLATA relisf. Moreover, the face thet Michigan Bell repeatadly argued thronghout the proceedings
after remand decigion thas implememxtion of intralATA disling parity should be tied to and conditionsl
upon intetLATA relief seems to us to sogpest that Michigan Bell was awsre that the lssuc of
unconditional implemeatstion of intral ATA dialing parity was not wholly beyond the PSC’s
consideration st that poiat.

v

. Fnally, we do not beliove tha appellants have met thair burden of establishing by ciear and
is = axbitrary, capricious, sbuse of discretion or
wl;ppomd by the requisite competent, material snd gubstantial evidence on ths whole record.

U v Public Service Comm, 200 Mich App 381, 387-388; S04
NW2d 677 (1993). S e

|
|
;
|
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. ﬂngg.ggcu?gg%ggugﬁegv
its fnitial opfnion and erder {ssand February 23, 1993, the PSC 434 ncx really reach and decide the lesue

n§§g4>n§§.&l&8§§.g
wuﬁn.).b»% tﬂ&gifﬁiw.-gaagsnvn%&muﬁ.g. Rathex, the
wgg&g%ﬂ&gg!ﬁ-iun!.oﬂsﬂ.gg&?g

.. >
under § 205Q2) of e act. I is te that the PSC nomwd the existng faderal inteL ATA restrictions upon
Michigen Bell d GTB in it initial decision w defer deciding the § 205(2) lssue, this is not the sgme
EBBE«.E?E.E%E&>E§&

 feders] imecl ATA relief is gramted {5 o the public’s imerest or that changing the currem: dialing

szzangemants without corresponding faderal inmerl ATA relisf would be sdverse 1o the pudlic’s intezest.

comsiderstion of the implementarion issue on the basis of the tecord developed in the instast case, a8
opposed to some other, fxmre proceeding. When the PSC laer decided, in i Februsry 24, 1994
opinion and order, that isoplamentation of imxal ATA disling parity should noe be fusther deleyed, even
if federal et ATA relief i3 not granted io the near foture, becamse continuarion of the rtams guo
would be adverse to the public interesc, @ PSC was simply reaching the issue which it bad previoutly
deferved, nox reversing gay prioe determination of the issue.

: : Owioﬁuw.Doﬁmﬂ!ﬂl&ndﬂﬁ.ggg;u.&!&m%g?irwmﬁ

Jaguasy 1, 1996 deadlioe, and thet Michigan Bell and GTE were still likely o be significantly
disadvantaged if InwralLATA dialing parity §s implemensed without corresponding fedesal el ATA
relief. The PSC aever Eggaﬂl??@ﬁﬂag

gﬂwggg bt only thet this justified “faxther

8

H —n§o o ]
sonsideration® of the issve. Thus, it makes litle sense for GTE 1 complain that there &s 20 evidence in
the record establishing thar it will be granted federal intstl ATA relief by Jaomary 1, 1996 or thae it 'will

§¥§§3F§8§§§o§ in the il ATA

ﬂu&ggnﬁaa.ugﬂgeeg.%.ﬂﬂ&an%g
Essextially, the PSC was required to make a judgment call based opom the various pros 20d cons of

-2~
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requiring hoplementstion of intral. ATA disling peity by 8 date certain, regardiess of whether federal
MMTA&H&M«MMMMM&MWMW

federal policy-makers conceming the issuo of intetLATA relief, In its February 24 andhlyls 1954
opizions, the PSC majority identified cogmt ressons for prederring the formee situation to the latter.
mmmumcwum.pmammmwmwm
is wken by some federal agsacy o court would create sn MWWWTAun
competition, ever &s the various telscommunicerions mackens and the parties respective positions in them
mwmmmum-mw»m»mm Michigan Bell and

wmhhh&lmﬂlﬂ, btmle.

On ths other hand, the PSC majority found that ths impect of implesenting ireral ATA dialing
parity without corresponding federal tnerL ATA relief, whils substantial, would not be as devastating as
appelizans had claimed. The PSC nowed changes in the svaflability snd feasthility of two-PIC tecimology
which would allow GTE snd Michigmn Bell t© svoid much of e techmalogical “nsupezable
disadvantage® noted by the fadecs! district court in the Bell divestiture case in the event thet customers
are required to choose the same intral ATA 2nd ineesLATA toll carrier.

This Couzt will oot displace the PSC’s choice between two ressontbls competing altervatives,
mwmm:mm»mm-wmsmww

is involved. ]n pe Qual D SIRDCAry misted Telscosunnnicstions
App 607, 612; 516“2419(1994) mmummmummmm

implamented +1 istral ATA disling parity despite the lack of corresponding interL ATA relisf, while
many other states still have not, seems to establish at loast that there is room for reasonsble minds to

differ on this issue. Thus, whils thete may de reasopable grounds for disagresment with the PSCs
decision, wemmmumpsmmncm apthous,uranuhunofdbaedon.

Affirmed.

IdJodP.ﬁoebtn
/s/ Hasold Hood
/o) Dapline M. Qurtis

IWemldpumulmwmmn MATAMM prefeering
instead the teemn “intral ATA pecsubscription,® apparently on the theory that "disling parity® misstates
e inequality of competitive positions which mey result if the uniform immal ATA dialing arcangeaents
mmlmﬁbﬁmﬂ&mwwmmLATAnnm However, we consider
the concepts of "dialing parity” and *presubscription® virtally synonymous and will therefore use those
&anuNy

me.m&wmnmmmwmm
oral argument but we are popersuaded that there has been any waiver, forfeiture or abandonment of the

sppellants’ positions in these sppeals.

.~-}—-§§Y........--. bl ol o d ol L T L T T T
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ORDER
Joel P. Hoekstra
GTE North, Inc. v MPSC; Michigan Bell v MPSC Presiding Judge
Docket# 177802 & 177886 Harold Hood
Daphne Means Curtis
LC.# U-10138
Judges

The Court orders that the motion to dismiss is DENIED.

PyYpsiding Judg

Judge Curtis did not participate .

A true copy entered and certified by Ella Williams, Chief Cleck. on

JAN 121996

‘Date Chief Clerk
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ORDER /\/1 A
Robent P. Young, Jr. LD
Docket # 184718 Jane E. Markey
L.C.# 00010138 Donald A. Teeple

Judges

The Court orders that the motion to dismiss pursuant to MCR 7.211(CX2) is DENIED.

A true copy enterod and certified by Flia Williams, Chief Clerk, on

/0/7/76 é’éé, Qé?ﬂ‘a .2

Date’ Chief Clork




ORDER ™ Mg& 1
Robert P. Young, Jr. L.
Ameritoch Michigan v MPSC Presiding Judge _?%2‘
DocketW184718 and 186602 Jane E. Markcy |
L.C. # 00010138 and 00010138 Donald A. Teeple
Judges

The Court orders that the motion to filc a supplemental brief is GRANTED.

[
!

A true copy entered and certified by Ella Williams, Chief Clerk, on

re/7/ 7€ W

/Date’ Chief Clerk




UNITED STATES DISTRICT CQURT - -=w i,
WESTERN DISTRICT OF MICEIGAN o
SOUTHERN DIVISION

AMERITECHE MICHICAN, INC.,
a Michigan Corgorscion,.

Plaintiff,

Case No. 5:96-CV-166
v.

EON. ROBERT HOLMES BELL
JOHN G. STRAND, DAVID A. SVANDA
and JOHN C. SEE],

Defendants.

ORDER OF ABSTENTION

In accordance with the opinion entered this date;

IT IS KERE3Y ORDERED that this Court shall abstain from this
matter;

IT IS FURTEER ORDERED that Plaintiff Ameritech Michigan,
Inc.’s Motion for Preliminary Injunction against enforcement cof
the June 26, 1996, Order of the Michigan Public Service

Commission is DENIED as moot.

Dated: ﬂ/\ﬂwlﬂ«. 4" Jqq (g_

UNITED STATES DISTRICT JUDGE

apPENDIX 18 ~



UNITED STATES DISTRICT COURT e
WESTERN DISTRICT OF MICHIGAN
- SOUTHERN DIVISION
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AMERITECH MICHIGAN, INC.,
a Michigan Corporaticn, LD

PlaintifZ,

Case No. 5:95-CV-16¢
V.
' =ON. ROBERT =0LMES BELL
JOEN G. STRAND, DAVID A. SVANDA
and SOHN C. SHEA,

Defendancs.

OPINION

Before the court is a motion bv Ameritech Michigan
(Ameritech) seeking a preliminary injunction against enforcement
of the June 26, 1996, Order of the Micihigan Public Service
Commission (Commission). The defendants are individual members
of the Commission. The June 26 Order reinstated four previous
Commission Orders which required Ameritech to implement
intralATA dialing parity and set out an implemeatation schedule.®
Ameritech claims it is'entitled to a preliminary injunction
against the enforcement of the Commission’s June 26 Order on the
basis that (1) the Commission‘'s Order was preempted by the
Federal Telecommunicatiocns Act and (2) Ameritech has a

constitutionally protected liberty interest in having §312 of the

Michigan Teleco@municaticns Act (MTA) interpreted in its favor.

* The Commission‘’s Orders of February 24, 1994 and July
1S, 1594 required the implementation of dialing parity, while the
Commigssion’s Orders of March 10, 1995 and June 5, 1995 imcluded
Provisions for implementation of dialiag parity. - Nl



1996, Ameritach filed a meotion for stay, moecion

On July 9,
1956,

On Octoper 11,

for rehearing, and a motien for reopening of the record with the
1996, cthe Cecmmission issued an Order

On Octoker 7,

Commission.

denving all three of Americach’s motions.

Ameritech filed a moticn for temporary restraining orcder, order
On the

to show cause and preliminary injuncticn with chis Courc.
same day, this Court cenied Ameritech’'s motien for a tempcrary
This Court also set a prelimipmary injunction
At the Octoter 18 hearing, the

restraining order.
hearing for Octobex 18, 189¢6.
Court denied AT&T anc MCI’'s mocions to intervene but cranted them

amicus curiae status with the ability to file briefs and provide
”-

oral arguments at the discretion of the Couzxt
Background

Before secting cut the particular Zacts of this case, it is
necessary to explain the historical context in which it arises.
In January 1982, AT&T and the Bell Operating Companies (80Cs),

including Michigan Bell, entered a settlement agreement, a
in an apnti-tTust action brought
The settlement

“Modified Final Judgment” (MFJ),

by the United States against AT&T and tke BOCs.
was approved by the federal court in Umnited States v. American
Since

Telepbone and Telegraph Co., 552 F.Supp. 131 (D.D.C. 1982) aff‘d
sub nom. Maryland v. United States, 460 U.S. 1001 (1983).

the settlement, Michigan Bell has begun doing business under the

Under che

name of Ameritech Michigan. The settlement included the
local access and transport areas which

establishment of LATAs,
are similar in size and locatien to ar=a codes.



settlement, the BOCs, including Michigan Sell, were pronibized
from providing interLATA leng distance sarvices, long disiance
services tetween LATAs. Examples of ccmpanies which provide
intexlATA toll services, sometimes called iater-axchange
carriers, include AT&T and MCI.

IntralATA toll services are long distance services withia a
LATA. Ameritech has had a3 moncpoly on a significant part of
intralATA toll services ia Michigan. When a custcmer of one of
the interLATA service providers makes a long distance call within
a LATA, Ameritach handles the call unless the customer dials
several extra cigits or an access code. IncralATA dialing paricy
refers to the ability of customers of telecocmmunication companies
other than the “dial-1" toll provider, i.e., Ameritech, to make a
toll call without having to dial an access code or extra digits.
The Federal Telecommunications Act

Ameritech claims that the Federal Talecommunicaticns Act
preempts the June 26, 1996, Commission Order requiring Ameritech
to implement intralATA dialing parity. The Federal
Telecommunications Act contains provisions ccncerning the Bell
operating companieg. Secticn 271(e) states:

(2) IntzraLATA toll dialing parity

(A) Provision required. A Bell operating company

granted authority to provide interLATA services under

subsection (d) of this section shall provide ‘intralATA

toll dialing parity throughour that State coincident .

with its exercise of autharicy.

(38) Limz:ation. Except Ior single-LAIA Statas and

States 2at have issued an order by lPecember 15, 199§,

cuz*znc a Bell cperati g ccmpany to implemenc

-nt’aLATA tell dzalxng parity, a Stace may not :equzre
3



a Bell operating company to implement intralATA toll
dialing parity in that State before a Bell operating
company has been granted authority undex this section
to provide interLATA services corigcinating in that State
or before 3 years after February 8, 1996, whichever is
47 U.S.C. § 271(c) (2) (A) & (B).
The excepticn in the statute was a result of the 3reaux-
Leany ' amendment, which was explained by Senator Leany:
Without this amendment, S. 632 would have
prohibited all Staces from ordering a Bell operating
company to provide dialing parity for in-State toll
calls before the company is authorized to provide long-
distance sarvice in chat area... . »
In addition, as introduced, the bill rolled back the
actions of 10 States that have already ordered local

telepnone comranies to provide dialing parity for
in-State toll calls.

The 10 States that would have had to undo their dialing
parity requirsments are: Illinois, Wyeming, Wisconsin,
Michigan, Florida, Connecticut, CGecorgia,

Kentucky, Minnesota, and New York.

These States rescognize that cdialing parity is a key to
healthy cempecition for in-State tell calls.

They should not ke second-guessed and preempted on the
Federal level....

$8349 Congressional Record, Senate June 14, 199S5.
Michigan Telecommunications Act

Ameritech claims that the 1995 amendxents to Michigan
Telecommunications Act, MCL 484.2201 ec seq., superseded the four
previous Orders of the Commission, which required intralATA
dialing parity. Ameritech further claims that because the Orders
were superseded, the Federal Telecommunications Act preémpts the

June 26, 1996 Commission Orcder.



On a number of cccasions, The Commissicn bas addressed the
issue of intralATA dialing parity ia Michigan. On December 21.A
1589, che Commission found that "“the ‘'l0xxx’ dialing arrangement
previded the IXCs (inter-exchange carriers] with ‘equal access’
to GTEZ’s and Michigan Bell'’'s local exchange necwork as required
by Z2ceral authorities.” GTE North v. Public Service Commission,
215 Mich. App. 137, 141 (1596). Om July 31, 1992, MCI filed a
complaint with the Commission, in which they sought an order
directing Ameritech and GTE to implement intzralATA &ialing
carity. On February 23, 1993, the Commission dismissed MCI's
cemplaint aad deferred ccnsideration of whether the Commission
should implement dialing parity until some future time. Id. at
144. On May 21, 1993, the Commissiocn recpened the issue of
intralATA dialing parity. Id. at 145. After a number of
hearings over this issue and iaput {rom Michigan Bell, GTE, MCI,
AT&T, Litel, the Michigan Exchange Carriers Association, and
Attorney General Frank Kelley, on February 24, 1994, the
Commission issued an opinion and order which stated:

*(Tlhe Commission finds that intralATA dialing parity

is necessary for effective competition and, therefore,

it is in the public interest. Further, the Commission

finds that intralATA dialing parity should be

implemented when Michigan Bell and GTE are authorized

and ready to provide interlATA toll service, bur no

later than Januazy 1, 1996.... (I)f federal policy

makers continue to impose restrictions against

participation in one market on the Sell and GTE

operating companies, coatinuing to postpone competitive

entry into all other markets can nc longer be

justified. Given the clear competitive mandates of Act

179 and increasing pressuze for competitive encry into

markets previously sexved only on a menopolistic ‘basis,
intralATA dialing parity can no longer be delayed.”



February 24, 1994 Opinion at ¢2, 43. The opinion further stated,

"
o
L |

*a task force should be established te work cut the procsdure

0N,

the IXCs (inter-exchange carzriers] to be in position to fully an
fairly compete in the intralATA coll markec.“ A July 19, 1994
Commissicn Order denied GTE and Michigan 3Bell’s motion for
rehearing and reconsideraticn of the Ffebruary 24, 1994 Order.
GTE North and Michigan Bell apvealed the February 24, 1994
and Jﬁly 19, 1994 Orders of the Commission. In GTEZ Norti v.
Public Service Commission. 215 Mich. App. 137 (1996), the Court
of Appeals upheld the Commission’s Orxders. The Court ruled thac
the Ccmmission had the statutory authority to implement intraLATA
dialing parity. Id. at 153, 154. The Court also ruled that the
Commission had followed proper_procedures in the case. Id. at
15€, 157. Wich respect to Ameritecih’s challenge to the merits of
the Commission decision, the court stated “the PSC was required
to make a judgment call based upon the variocus pros and comns of
requiring implementation of intralATA dialing parity by date
certain, regardless of whether federal interLATA relief is
granted, or instead cdeferring implementation indefinitely to
await further action by federal policy makeis concerning the
issue of interlATA relief. ' In its February 24 and July 19, 1994,
opinions, the PSC majority idencrified cogent reasons for
prefarring the formex si:ua:ion te the latter.” Id. at 164. This

decision was not appealed by GTE or Michigan Bell;



On March 10, 1995, the Commission :ssued another Opinion ancd
Orcder in response to the Report of the Dialing Parity Task Force,
which was submitted to the Commission cn September'23, 1994. The
Commission stated that intralATA dializg parity should be
implemented on a “flash-cut” basis, &ll offices in unison rather
than as soon as coenversion was pcssible szt an individual office,
by Janguary 1, 1996. Marca 10, 1995 Opinicn at 14-15. The
Commissicn also cenied Ameritech’s regquest to delay intrzalATA
parity until January 1, 1997. Id. at 15,.7. With regarc tc
offices that ¢€o not convert according to the stated schedule, the
Commission fcund that there should te a 3% discount on access
charges ip those cffices Id. at 20. The Commission further
stated that Ameritech mischaracterized these discounts as
penalties. Id at 21. The Commission explained that “the
discount reflects the fact that thers zre different levels of
service that warrant different pricing. Eere, the access that
will be provided in offices that do not convert teo intraLlATA
dialing parity as scheduled requires the dialing of access codes,
which is different from dialing a singlie digit.” Id. The June
S, 1995 Commission Order denied Ameritech’s motion for rehearing
and reconsideration of the March 10, 1995 Order. These two

Commission Orders are currently keing appealed to the Michigan

Court of Appeals by GTE and Ameritech, cocket numbers 186602 and

184718 respectively. Oral argument was aeard before the Court of

Appeals omn October 9, 1896.



On November 30, 1995, Govermor Jonn Ingler signed 1995 pa
216, which amended the Michigan Taleccmmunications Act and
included section 312b, a new section cosncerning intzalATA
dialing parity. Ameritach claims chat txis statucte caused the
Commission’s Februvary 24, 1994, July 12, 1994, March 10, 199S,
and June 26, 1995 Crdexs to be superseded. The relevant parts
of section 312b state:

484 .2312b. Providing + intra-LATA toll dialing parity;
specific dates (1) Excert as otherwise provided in
subsection (2) or (3), a provider cZ basic local exchange
service shall prcvide 1 + intra-LATA toll dialing parity and
shall provide intex-LATA toll service to an equal percentage
of customers within the same service exchange on th
following dates:

(a) To 10¥ of the custcmers by Jaruary 1, 19S6.

(b) To 20% of the customers by Fabruary 1, 1996.

® To 30% of the custcmers by March 1, 1996.
(d) To 40% of the customers by April 1, 1996.
(e) To 50% of the customers by May 1, 1996.

(2) If the intex-LATA pronibitions are removed, the
commission shall immediately orde- the providers of basic
local exchange service to provide 1 + intza-LATA toll
dialing paricy.

(3) Except for subsection (1) (a), subsection (1) does not
apply to the extent thacr a provider is prohibited by law
from providing either 1 + intra-lLATA toll dialing paricty
or inter-LATA toll services as provided under subsection
(1).

(4) Except as otherwise provided by this section, this
section does not alter or void any orders of the commission
regarding 1 + intra-LATA toll dialing parity issued on

or befcre Jume 1, 1995.

(5) The commission shall immediacely take the necessary
actions te receive the federal waivers needed to implement
this section.

Before 5312 was'passed. a proposed Senate bill contained. the

following language:



Until the inter-LATA prohiditicns are rameved for
providers of basic local exchange service, a provider of
basic local exchange service is not required To provide 1 +
intra LATA toll dialing parity. IE cthe inter-LATA
prchibitions are removed, then a provider of basic
local exchange service shall offer to other providers 1 +
intra-LATA toll dialiag parity.

This language was subsequently withérawn and §312b was adopted
instead. B8oth sides in their briefs btefore this Ccurt and in
cheixr briefs before the Ccmmission prior to its June 26, 1996
Order introduced extensive legislative history ia suppor:t of
their interpretation of the purpose and erffect of_the Michigan
Telecommunications Act. -

On February 8, 1996, Congress passed the Federal
Telecommurications Act of 1996. The Acc, quoted arove dealt with
the issue of iatzalATA dialing parity. It is Ameritech’s
ccncéncion that because of §312b cf the Michigan
Talecommunicaticns Act, Michigan‘dces not £it iato the stated
exception of the Federal Telecommunications Act.

On May 2, 1996 MCI and AT&T filed a joint motion to compel
Ameritech to comply with the Commission’s prior orders which had
reqguired intralATA dialing parity. Ameritech filed a response
brief on May 9, 1996, and oral argument was heard by the
Commission on May 23, 1996. On June 26, 1996, the Commission
issued an Order granting the moticn to compel.

The Order explained the positions of the parties. 'MCI and
AT&T claimed that the schedule comtained im MIA §312b was
intencded as a phase-in period for iatralATA dialing parity and

that the schedule did not refer to intralATA dialing parity after

9



May 1, 1996. They claimed that the Commission’s previous orders
are fully effective after May 1, 1996. AT&T and MCI focused on
§312b (4) for the prorositicn that the ETA was not intended to
supersede the previcus orders.

Ameritech claimed that the schedule only required it to
provide intralATA dialing parity for 10% of its customers until
it received interlATA relief. Ameritech also claimed that
because §312b will be repealed in its eatirety on July 1, 1997,
see MCL §484.2604, it makes little sense to say that the
schedule was only intended to extand to May 1, 1996.

The Commission found that §312b on its face is not clear
because it is sileat as to intralATA dialing parity after May 1,

1996. The Cor  3sion stated that based cn the specific words of

the act, the Legislature did noc create linkage between intzraLATA

parity and interLATA relief. They peciated out that the statute
did not say that “intralATA dialing parity doesn‘t have |

to go forward , except for the first tem percent, unlesg and
until the (federal] ipnterLATA prohibition has been lifted.” Jure
26, 1996 Order at 8. They also pointed ocut that *the pbrase ‘nc
more than’ could have been inserted before eack of the numerical
percentages found in subsectiocns (1) (a) through (1) (e) of Secticn
312b.” Id. With respect to the language of Section 604(2), the
Commission stated that *(b]jecause the Ccmmission has already

ruled that Ameritech Michigan should implement intralATA dialing

parity ... , the future repeal of Secticnm 312b simply removes any

doubt that 100% implementation is consistent with the

10



Legislature’s intent.”Id. at 9. The Commission agreed with AT&T
and MCI’'s in:erp:eca:ioh that the statute only provided Ameritech
an opportunity te ramp-up its intrallATA dialing parity coverage.
Théy alsc agreed with AT&T and MCI‘s interpretation that §312b(4)
of the MTA cid not void the Ccmmission’s previous orders.

The Ccmmission found that the legislative history of §312b
contradiczed Ameritech’s interpretation of the statuta. The
Commissicn focused on the withdrawn Semate Bill which would have
inextricably linked intralATA parity with intexLATA relief. The
Commissicn alsc stated:

As originally written, Section 312b(4) retained

the effecziveness of all Commissiocn orders regarding
dialing rarity issued before June 30, 1995.
Hewever, that cate was in conflict with the June 1, 1995
cut-off being considered by Congress in legislation that
evenctutally became the Telecommunications Act of 1996. This
reated the possibility that the Commission’s orders
cencerning dialing parity might not be considered
‘crandfathered’ and that Michigan, like a majority of the
states, would be precluded for up tc three years from
requiricg Ameritech Michigan teo implement dialing parity
unless the company first received authority to provide
interLATA toll service.

To aveid that result, the language of Section 312b(4)
was amended by replacing ‘June 30, 1995’ with ‘June 1,
1995.° Iao making that change, the Legislature emsured (1)
that the removal of interLATA prohibitions would not become
a condition precedent to requiring Ameritech Michigan to
provide intralATA dialing parity, and (2) that prior
Commission orders requiring the comprehensive implementation
of dialing parity would not be overturned by the new federal
law. _

Id. at 12-13.
The Commission concluded -that “Ameritech Michigan‘s
interpretation of Section 312b should be rejected .and the

construction propesed by MCI and AT&T ... should be adopted .
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